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LITIGATION & ARBITRATION UPDATES  
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Message from Khawar Qureshi QC, Head of McNair International  

In this bulletin we highlight recent cases from the English Courts concerning diplomatic immunity, arbitration matters 

and validity of service by NFT, as well as identifying key changes to the ICSID rules. 

On behalf of all of us at McNair, we wish you all a pleasant summer vacation which hopefully will be all the more 

meaningful given the events of the past two years.  

Should you be interested in any of the headlines below, please click here to see the newsletter in full or visit 

www.mcnairinternational.com/publications for a full list of our previous publications.    
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The following updates are covered in this newsletter:  

 High Court dismisses Nigeria’s Quincecare claim arising out of ‘Malabu’ payments: In Nigeria v JP 

Morgan Chase Bank NA [2022] EWHC 1447 (Comm), the English Commercial Court dismissed Nigeria’s 

allegations that payments out of its depository account by JPMorgan Chase to a Nigerian company breached the 

Quincecare duty, and held that the Foreign Act of State Doctrine did not apply when a State positively asked the 

court to adjudicate on its own acts. 

 

 High Court gives guidance on what needs to be done to effect a valid arbitrator appointment where 

there is a time limit under the arbitration clause: In ARI v WXJ [2022] EWHC 1543 (Comm), the English 

Commercial Court confirmed that whether an arbitral appointment had or had not taken place was a question of 

interpretation of the relevant arbitration clause, to which the court would take a “broad and non-technical 

approach”. 

 

 English court issues groundbreaking order permitting service by airdrop of a Non-Fungible Token 

into a digital wallet: In D’Aloia v Persons Unknown, Binance Holdings Ltd and others [2022] EWHC 1723 

(Ch), the English court, recognising the difficulties that the claimant would otherwise face in effecting service of 

the underlying fraud claim, permitted service against anonymous defendants by way of a NFT drop into two 

wallets connected to the underlying fraud. 

 

 Amended ICSID Arbitration Rules enter into force: The International Centre for Settlement of Investment 

Disputes has an updated version of its rules which entered into force on 1 July 2022. The changes are aimed at 

ensuring cases are dealt with efficiently, and enhancing transparency where possible. Furthermore, new expedited 

arbitration rules shall be made available to reduce the length of time of the proceedings  as well as completely new 

rules for mediation and fact-finding too. 

 

 UK Supreme Court finds foreign diplomat is not immune from claims by a domestic worker 

alleging trafficking and exploitation: In Basfar v Wong [2022] UKSC 20, the UK Supreme Court held that 

alleged exploitation of a domestic worker in a situation of modern slavery fell within the “commercial activity” 

exception to diplomatic immunity.  
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HIGH COURT DISMISSES NIGERIA’S QUINCECARE CLAIM ARISING OUT OF ‘MALABU’ 

PAYMENTS  

Federal Republic of Nigeria v JPMorgan Chase Bank NA [2022] EWHC 1447 (Comm) (14 
June 2022)  

Introduction 

In Federal Republic of Nigeria v JPMorgan Chase 

Bank NA [2022] EWHC 1447 (Comm), the 

Commercial Court rejected Nigeria’s claim that the 

defendant acted in breach of the Quincecare duty by 

failing to exercise reasonable skill and care in 

processing customer payment instructions where there 

were red flags to suggest that the instructions were an 

attempt to misappropriate the funds. The court also 

made important observations on the application of the 

Foreign Act of State doctrine. 

Background 

The case arose out of the high profile ‘Malabu’ matter 

which involved, inter alia, a long-running dispute 

between Nigeria, a subsidiary of Shell and a company 

called Malabu Oil and Gas Ltd (“Malabu”) concerning 

exploitation rights of a Nigerian oil field. As part of a 

settlement, Malabu surrendered its claims for US$1.1 

billion to be paid by Nigeria. 

To make those settlement payments, Nigeria opened a 

depository account with the defendant bank and 

deposited substantial sums into it. In 2011 and 2013, 

the defendant paid out all the monies in the depository 

account pursuant to instructions given by authorised 

representatives of Nigeria. 

Subsequently, Nigeria (after a change of government) 

sued the defendant claiming that, by making those 

payments, it had breached its Quincecare duty which 

required a bank not to follow a customer’s instructions 

if the bank was on notice that the instructed payment 

might be facilitating a fraud on the customer. Nigeria 

claimed that the defendant was, indeed, on notice that 

Malabu had an “extremely murky” past (including its 

links to a former Nigerian oil minister convicted of 

money laundering by the French courts in 2009) and 

that certain members of Nigeria’s government giving 

payment instructions had been involved in a corrupt 

and fraudulent scheme. 

Decision 

The Court dismissed Nigeria’s claim. 

Determining whether the Quincecare duty applied 

required the court to focus on what it was the relevant 

bank was supposed to be “on notice” of. The court held 

that the duty did not arise unless the bank was on 

notice that the customer’s instructions might be 

vitiated by fraud – in that the instruction was an 

attempt to misappropriate the customer’s funds. 

In the instant case, what that required was the 

defendant to be on notice of the specific fraud that was 

alleged to vitiate the instructions – as distinct from the 

broader potential concern regarding payments related 

to Malabu. Nigeria had not, however, established that 

there had been a fraud. On the balance of probabilities, 

the court held that there was no fraud in relation to the 

relevant agreements and that the individual alleged to 

have acted in regard to those agreements had not 

perpetrated a fraud against Nigeria. 

The court also considered the argument that the claim 

required the court to determine whether or not there 

had been a fraudulent and corrupt scheme between 

Malabu and certain Nigerian government officials and, 

accordingly, was barred by the doctrine of Foreign Act 

of State. This doctrine is now typically divided by the 

court into different “rules” – Rule 2 provides that the 

English courts will not question the effect of an act of a 

foreign State’s executive branch which takes place 

within that State’s territory. 

However, the court held that Rule 2 did not apply 

when it was the foreign State itself which positively 

sought to impugn the acts in question by virtue of the 

fact that the foundation of the rule was based on 

principles of international comity. It would be 

“inimical” to comity to refuse to adjudicate on such a 

matter where the State itself asked the court to 

adjudicate on it. 

The decision is available here. 

https://www.bailii.org/ew/cases/EWHC/Comm/2022/1447.html
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HIGH COURT GIVES GUIDANCE ON WHAT NEEDS TO BE DONE TO EFFECT A VALID 

ARBITRATOR APPOINTMENT WHERE THERE IS A TIME LIMIT UNDER THE ARBITRATION 

CLAUSE 

ARI v WXJ [2022] EWHC 1543 (Comm) (20 June 2022) 

Introduction 

In ARI v WXJ [2022] EWHC 1543 (Comm), the 

English Commercial Court held that, in assessing 

whether an arbitrator had accepted an appointment, 

the court was required to consider whether there was 

clear and unconditional communication of acceptance 

by the arbitrator, notified to the counterparty, or 

communication by the arbitrator of unconditional 

willingness to accept, which was then communicated 

by the appointing authority to the parties. The court 

was not required to engage in broader analysis of the 

contract. 

Background 

The claimant and the defendant were parties to 

bareboat charters on BARECON terms. Clause 30(a) of 

the charters required a party that wished to commence 

a claim to appoint an arbitrator and then imposed a 14-

day time limit on the respondent to respond 

appointing its own arbitrator. Where the respondent 

did not meet that 14-day time limit, the claimant’s 

nominated arbitrator could be appointed as sole 

arbitrator (without the need for further notice to the 

respondent). 

The claimant sought to commence LMAA arbitration 

and appointed an arbitrator. The respondent made 

enquiries of a candidate asking about their 

“availability and willingness to be appointed as an 

arbitrator” and to “assess your interest in the matter, 

together with any possible conflicts”. The candidate 

subsequently confirmed they were “available for this 

assignment”. 

The respondent responded on the last day of the 14-

day period appointing its own arbitrator. The two 

arbitrators subsequently engaged in correspondence 

about the need to agree their Terms of Appointment 

(and remuneration) with the respondent. The 

respondent’s arbitrator then purported to withdraw on 

the basis that the maximum rate of compensation 

available was below the level of their firm’s rates. The 

respondent sought to appoint a replacement arbitrator, 

while the claimant sought the appointment of its 

arbitrator as the sole arbitrator. 

The court was thus required to consider whether the 

respondent’s original arbitrator had been validly 

appointed – the consequences of which affected 

whether the claimant’s arbitrator could be the sole 

arbitrator. 

Decision 

The Court gave judgment for the respondent. 

Whether there had been a valid appointment in this 
context required a pragmatic (rather than doctrinal) 
approach. This should offer a clear answer without the 
need for extensive enquiry or analysis by the court. The 
relevant question was “whether there has been a clear 
and unconditional communication of acceptance of 
the appointment by the arbitrator which is then 
notified to the other party, or communication of an 
unconditional willingness by the arbitrator to accept 
the appointment, which the appointing party then 
acts upon by communicating the appointment to the 
appointee and the other party” (paragraph 22). 

On the facts, the respondent’s arbitrator’s original 
response that his willingness was subject to clearing 
conflicts was a conditional (not unconditional) 
confirmation of willingness. It would have been 
objectively clear to the arbitrator from the 
respondent’s emails that, if that condition was 
removed, their nomination as arbitrator would be 
communicated to the claimant. By the subsequent 
emails, the arbitrator confirmed they were free of 
conflicts – thus removing the only condition that had 
been imposed on their willingness to accept the 
appointment. Once their confirmation was 
communicated to the claimant, all the requirements 
for a valid appointment under Clause 30(a) had been 
satisfied and the appointment was valid. The fact that 
there had not been any discussion as to the terms on 
which the arbitrator would act did not preclude a valid 
appointment. 

The decision is available here. 

  

https://www.bailii.org/ew/cases/EWHC/Comm/2022/1543.html
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ENGLISH COURT GIVES GROUNDBREAKING ORDER PERMITTING SERVICE BY AIRDROP 

OF A NON-FUNGIBLE TOKEN INTO A DIGITAL WALLET 

D’Aloia v Persons Unknown, Binance Holdings Ltd and others [2022] EWHC 1723 (Ch) (24 
June 2022) 
   

Introduction  

In D’Aloia v Persons Unknown, Binance Holdings Ltd 

and others [2022] EWHC 1723 (Ch), the Chancery 

Division of the English High Court, for what is 

understood to be the first time, granted permission for 

service of legal process to be effected by way of an 

airdrop of a Non-Fungible Token (“NFT”) into two 

digital cryptocurrency wallets. 

Background 

The claimant alleged that, between 22 December 2021 

and 31 May 2022, there had been a fraudulent 

misappropriation by persons unknown of substantial 

amounts that he held as cryptocurrency. He alleged 

that he had been induced by a Hong Kong-registered 

website which sought to represent (by misusing a logo) 

that it was in some way connected with a legitimate 

US-regulated business. As a result of the scam, the 

claimant had made numerous deposits of USDT and 

USDC cryptocurrencies into two named wallets, and 

then traded using facilities provided by those behind 

the ‘scam’ website. When, in February 2022, the 

claimant’s open trades were closed, he attempted for 

the first time to submit a withdrawal request from his 

trading account, which resulted in his account being 

blocked. He was then induced (through email) to make 

further deposits. 

An investigative report concluded that it was highly 

likely that those behind the scam website were using it 

as a way of imitating a well-known brokerage in order 

to trick unsuspecting investors out of the funds that 

they wished to invest. The investigator also was able 

establish that large amounts of the cryptocurrency had 

been transferred to a number of private addresses and 

exchanges under the control of the second to seventh 

defendants. 

Decision 

The Chancery Division (Trower J), in what is 

apparently the first such order to be given in the 

English jurisdiction (following the first such order ever 

in a New York court in June 2022), granted the 

claimant permission to serve the proceedings on the 

persons unknown by way of an NFT airdrop to the two 

wallets into which the claimant had deposited his 

cryptocurrency. 

The judge held there was a serious issue to be tried in 

respect of the claimant’s fraudulent misrepresentation, 

deceit, unlawful means conspiracy and unjust 

enrichment claims against the persons unknown. The 

misrepresentations were made in England and there 

was a good arguable case that “the lex situs of a crypto 

asset is the place where the person who owns it is 

domiciled”. 

Significantly, the judge was also satisfied there was a 

good arguable case that (subject to an evidentiary gap 

in respect of one defendant) there was a good arguable 

case in constructive trust against the second to seventh 

defendants (i.e. those who controlled or held the 

exchanges into which the investigators had been able 

to trace the relevant cryptocurrency). 

The evidence suggested that the second and fourth to 

seventh defendants were outside the English 

jurisdiction (Panama, Cayman Islands, Seychelles and 

Thailand). The location of the persons unknown was, 

of course, unknown (although there was “some small 

evidence” they may be domiciled in Hong Kong). 

Having satisfied himself that the English court had 

jurisdiction over the claims because damage would be 

sustained in the English jurisdiction, the judge granted 

permission for service out of the jurisdiction and, 

taking up the claimant’s invitation to “embrace 

Blockchain technology”, allowed service to be effected 

(in addition to service by email) by NFT airdrop which 

would “lead to a greater prospect of those who are 

behind the tda-finan website being put on notice of the 

making of this order, and the commencement of these 

proceedings”. 

The judge also granted freezing order relief in respect 

of cryptocurrency assets held in certain of the 

defendants’ digital wallets and made further orders for 

disclosure. 

The decision is available here.  

 

https://www.diariojudicial.com/public/documentos/000/103/611/000103611.pdf
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AMENDED ICSID ARBITRATION RULES ENTER INTO FORCE 

Introduction  

The International Centre for Settlement of Investment 

Disputes (“ICSID”) has been in the process of 

amending its arbitration rules since October 2016. 

These amendments, some of the most wide-ranging in 

the history of the ICSID arbitration rules, entered into 

force on 1 July 2022, and will apply to ICSID 

arbitrations commenced on or after that date. 

Key changes 

The intention behind these latest amendments is to 

“streamline procedures to enable greater access and 

speed, increase transparency, and enhance 

disclosures”. In that regard, several of the key changes 

are summarised below: 

Bifurcation – Rule 42 now provides more detail 

concerning the relevant factors on a tribunal’s 

consideration on a bifurcation request, including 

express reference to the need to consider “all relevant 

circumstances”, including whether bifurcation would 

materially reduce the proceedings’ time and cost, 

whether resolutions of bifurcated issues would dispose 

of all or a substantial portion of a dispute, and whether 

issues are sufficiently “intertwined as to make 

bifurcation impractical”. 

Time Limit for Arbitrator Disqualification Application 

– Requests for arbitrator disqualification must be 

made within 21 days of the later of (i) the date of the 

tribunal’s constitution, or (ii) the date on which the 

requesting party first knew or should have known of 

the facts the request is based on. 

Time Limit for Manifest Lack of Legal Merit 

Application – Applications under Rule 41 for a claim to 

be dismissed for manifest lack of legal merit has to be 

filed no later than 45 days after the tribunal’s 

constitution. A decision from the tribunal must come 

within 60 days of the later of (i) its constitution, or (ii) 

the last submission on the Rule 41 objection. 

Other Time Limits – The tribunal must issue its 

Procedural Order 1 within 15 days after the first session 

or after the last written submission on procedural 

matters addressed at that session. Under Rule 58(1) 

awards must, in cases not involving manifest lack of 

legal merit objections or bifurcation requests (which 

have different time limits), be rendered no later than 

240 days after the last submission. Tribunals are also 

under obligation to use “best efforts to meet time limits 

to render orders, decisions and the Award”. Parties 

must be notified if a tribunal cannot meet the time 

limit. 

Case Management – Rule 31 introduces a new 

obligation for tribunals to convene one or more Case 

Management Conferences with the parties in order to, 

inter alia, identify uncontested issues and clarify the 

issues in dispute. 

Expedited Arbitration – Chapter XII introduces 

expedited arbitration rules aiming to reduce by half the 

length of an arbitration. Parties can consent to 

expedited arbitration at any time. 

Costs – Rule 52(1) sets out a list of relevant factors for 

tribunals to consider when allocating costs, including 

outcome, conduct, complexity and reasonableness of 

costs claimed. Interim costs decisions can be given at 

any time. 

Filing – Electronic filing is now the default under Rule 

4. 

Security for Costs – Whereas these were previously 

awarded under general provisional measures powers, 

Rule 53 now provides for an express power to grant 

security for costs and sets out relevant factors for the 

tribunal’s consideration, including whether there are 

any arrangements in place for “third-party funding” 

(now a defined term under Rule 14, which also 

introduces an ongoing disclosure obligation). 

Publication – Rule 62 provides that consent to 

publication of awards and decisions is deemed to have 

been given in the absence of an objection by any party 

within 60 days of a document’s dispatch. 

The amended ICSID arbitration rules are available 

here.

https://icsid.worldbank.org/news-and-events/communiques/icsid-releases-2022-versions-its-rules-and-regulations
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UK SUPREME COURT FINDS FOREIGN DIPLOMAT IS NOT IMMUNE FROM CLAIMS BY A 

DOMESTIC WORKER ALLEGING TRAFFICKING AND EXPLOITATION 

Basfar v Wong [2022] UKSC 20 (6 July 2022) 

Introduction 

In Basfar v Wong [2022] UKSC 20, the UK Supreme 

Court held, on assumed facts, that a foreign diplomat 

to the UK was not immune from claims by a domestic 

worker who was alleged to have been trafficked and 

forced into working conditions akin to modern slavery. 

The alleged treatment fell within the exception to 

diplomatic immunity in respect of “commercial 

activity” exercised outside of a diplomat’s official 

functions under Article 31(1)(c) of the  Vienna 

Convention on Diplomatic Relations 1961 (“VCDR 

1961”). 

Background 

The claimant was a Philippines national who was 

brought to work in the UK household of the defendant 

Saudi diplomat. She brought claims alleging she was a 

victim of trafficking forced to work in modern slavery 

conditions. The defendant invoked diplomatic 

immunity under VCDR 1961. The court’s treatment of 

the diplomatic immunity claim proceeded on the 

assumption that the facts alleged in the claim were 

true. 

The claimant contended that immunity did not apply 

because the case engaged the exception to diplomatic 

immunity contained Article 31(1)(c) VCDR 1961: that 

immunity was unavailable against “an action relating 

to any … commercial activity exercised by the 

diplomatic agent in the receiving State outside his 

official functions”. Accordingly, the court was 

concerned with whether exploiting a domestic worker 

in the manner alleged amounted to the “exercise” of 

“commercial activity”. 

Similar trafficking allegations have been made against 

diplomats in recent English cases, including in Reyes v 

Al-Malki, which was adjudged by the Court of Appeal 

on 5 February 2015 ([2015] EWCA Civ 32) before being 

the subject of a split decision in the Supreme Court on 

18 October 2017 ([2017] UKSC 61), which did not 

decide the “commercial activity” point but gave obiter 

dicta on it. Those judgments were central to the 

treatment of the issues in Basfar v Wong. 

At first instance, the employment tribunal held that the 

majority’s judgment in the Supreme Court in Reyes v 

Al-Malki required the conclusion that the relevant 

conduct constituted “commercial activity” and 

engaged the Article 31(1)(c) exception. However, the 

Employment Appeal Tribunal reversed that decision, 

preferring to follow the judgments of the Court of 

Appeal and minority of the Supreme Court in Reyes v 

Al-Malki. The case went to the Supreme Court on a 

leapfrog appeal. 

Decision 

The Supreme Court (by majority) allowed the 

claimant’s appeal. 

The majority (Lord Briggs; Lord Leggatt; Lord 

Stephens) held that (applying the general rule of treaty 

interpretation set out in Article 31 of the Vienna 

Convention on the Law of Treaties 1969), as a matter 

of ordinary language, entering into employment 

contracts and the receipt and supply of personal 

services under such contracts were capable of being 

described as an “exercise” of “commercial activity”. 

However, when the particular context and purpose of 

the Article 31(1)(c) exception was considered, the 

employment of a domestic worker was not (by itself) 

an “exercise” of “commercial activity” because 

activities incidental to the ordinary conduct of a 

diplomat’s daily life in a receiving State could not 

amount to “commercial activity” for that purpose. 

The focus then turned to the distinction between (i) 

ordinary domestic employment arrangements 

incidental to a diplomat’s daily life in the receiving 

State, and (ii) the exploitation of a domestic worker for 

profit. Modern slavery (coerced and controlled 

employment from which the employee could not freely 

leave) was not incidental to a diplomat’s daily life in 

the receiving State. The diplomat made a profit (even if 

only in money’s worth) from such a relationship. Thus, 

the trafficking and exploitation of domestic workers 

was “commercial activity”, which engaged the Article 

31(1)(c) exception. The case would be remitted to the 

employment tribunal to determine the actual (not 

assumed) facts. 

The minority (Lord Hamblen; Lady Rose) disagreed 

that the way in which a person came to be employed, 

and the conditions of their employment, could turn 

their employment from a non-commercial activity into 

a commercial activity.  

The decision is available here. 

https://www.bailii.org/uk/cases/UKSC/2022/20.html

